IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

ROBERT MAI NES, and
TERESA MCELVAI N,

Pl aintiffs,

V.
No. 01-2636 D/A (ML)
ROBERT T. HILL, VER-MAC
EXPRESS, | NC., GWENDOLYN
NUNLEY, and WLLIE M ELLIS,

Def endant s.

N N N N N N N N N N N N N

ORDER GRANTI NG M S. CARRIERS, |INC *S MOTI ON FOR SUWMVARY JUDGVENT

Before the Court is MS. Carriers Inc.’s (“Carriers”) Mbotion
for Summary Judgrment, which was filed on Decenber 20, 2001.!' Based
on the follow ng discussion, the Court hereby GRANTS Carriers’

not i on.

lUnder Tennessee law, an “insured intending to rely on [uninsured
mot ori st] coverage . . . shall, if any action is instituted against the owner
and operator of an uninsured nmotor vehicle, serve a copy of the process upon
the insurance company issuing the policy in the manner prescribed by |aw, as
t hough such insurance conpany were a party defendant. Such conmpany shal
thereafter have the right to file pleadings and take other action allowable by
law in the name of the owner and operator of the uninsured motor vehicle or it
its own name . .” Tenn. Code Ann. § 56-7-1206(a).

In this action, because Plaintiffs contend that Defendants Ellis and
Nunl ey are uninsured motorists and Carriers is either the nanmed insured on a
policy carrying uninsured notorist coverage or the insurer providing such
coverage, they served Carriers with the Conpl aint. (MS. Carriers, Inc.’s
Mem in Supp. of its Mot. for Summ Judg., p. 2.) Having been served with the
Compl aint, Carriers rightfully filed this pleading in its own nane.

The Court notes that it considers itself bound by this section of the
Tennessee Code because the determ nation of the nature of the interest of a
party not nanmed in a conplaint by a plaintiff appears to be a matter of
substantive rather than procedural |aw. See Erie Railroad v. Tonpkins, 304
U.S. 64 (1938); Collins v. Hamby, 803 F. Supp. 1302 (E.D. Tenn. 1992); Hillis
v. Garner, 685 F. Supp. 1038 (E.D. Tenn. 1988).




| . Background

Thi s case arises froman aut onobi | e acci dent whi ch occurred on
August 12, 2000, in Shelby County, Tennessee. (MS. Carriers,
Inc.’s Statenent of Undisputed Facts, § 4; Pl.”s Resp. to Def.
MS. Carriers’ Statenent of Facts, 7 4; Conpl., 1 7.)%2 Plaintiffs
Mai nes and MElvain assert that they were parked legally in a
Freightliner Cassic facing South near an intersection in Shel by
County at about 10:10 a.m (Conpl., 1 9.) Plaintiffs contend that
a Freightliner owed by Defendant Wr-Mac Express, Inc., and
operated by its enployee, Defendant Hill, was traveling East as it
approached this sane intersection. |Id. Plaintiffs naintain that
the Freightliner hit a vehicle which was being driven by Defendant
Ellis wwth the know edge and consent of the owner of the vehicle,
Def endant Nunley. 1d. Plaintiffs contend that the Freightliner
driven by Defendant Hill forced the vehicle driven by Defendant
Ellis into the parked Freightliner occupied by Plaintiffs. [d.
Plaintiffs assert that the resulting i npact caused them severe and
permanent injuries. 1d. at 10.

Plaintiffs assert that the gross, wllfull negligence of
Def endant Hill was the actual and proxi mate cause of the accident
and resulting injuries. Id. at ¢ 14. Plaintiffs allege that

Def endant Wer-Mac Express, Inc. is liable for the actions of its

’Plaintiffs assert that this Court has jurisdiction over this case
pursuant to 28 U.S.C. § 1331 because there is conplete diversity of
citizenship and the anount in controversy exceeds $75, 0000. (Conpl., 97 1-8.)
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enpl oyee, Defendant Hill, under the theory of respondeat superior.

Id. at 1 15. Plaintiffs contend that the negligence of Defendant
Ellis was also a proximte cause of the accident and resulting
injuries. 1d. at Y 17-21. Plaintiffs maintain that Defendant
Nunley is liable for the accident and injuries because she all owed
Defendant Ellis to operate her vehicle. 1d. at § 20.

At the time of the accident, Plaintiff Miines was an owner-
operator who | eased his truck to Carriers. (MS. Carriers, Inc.’s
Statenent of Undisputed Facts, T 5, Pl.’s Resp. to Def. MS.
Carriers’ Statenent of Facts, 1 5.) In August of 2000, Carriers
was the nanmed insured on an insurance policy issued by The
I nsurance Conpany of the State of Pennsylvani a. Id. at T 1.
Plaintiffs served Carriers with a copy of the Conplaint to put it
on notice of a possible uninsured/ underinsured notorist (“UM)
i nsurance coverage claim [d. at § 6.

1. Summary Judgnent Standard

Under Federal Rule of Cvil Procedure 56(c), summary judgnent
is proper "if . . . there is no genuine issue as to any nateri al
fact and . . . the noving party is entitled to judgnent as a natter

of law." Fed. R Civ. P. 56(c); see also Celotex Corp. v. Catrett,

477 U.S. 317, 322 (1986). So long as the novant has net its
initial burden of "denobnstrat[ing] the absence of a genuine issue
of material fact," Celotex, 477 U S. at 323, and the nonnoving

party is unable to make such a showing, sumary judgnent is
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appropriate, Enmmons v. Mlaughlin, 874 F.2d 351, 353 (6th Cr.

1989). In considering a notion for summary judgnment, "the evi dence
as well as all inferences drawn therefrommnmust be read in a |ight
nost favorable to the party opposing the notion." Kochins v.

Li nden-Alimak, Inc., 799 F.2d 1128, 1133 (6th Cr. 1986); see al so

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,

587 (1986).
I11. Analysis

Carriers nakes two argunments in its notion for sunmmary
judgment regarding Plaintiffs’ claim that Plaintiff Mines is
covered by an insurance policy held by Carriers. First, Carriers
contends that it does not carry UM insurance coverage under its
general commercial liability insurance policy because, pursuant to
Tennessee law, it validly rejected such coverage by a signed,
witten, rejection form (MS. Carriers, Inc.’s Mem in Supp. of
Mt. for Summ Judg., p. 2.) Second, Carriers argues that
Plaintiff Maines did not have UMi nsurance coverage under any ot her
i nsurance policy owned by Carriers. 1d. at 3.

Plaintiffs respond that the policy referred to by Carriers as
general comercial liability insurance, is actually excess or
unbrella insurance. (Pl.’s Resp. to Def. MS. Carriers Inc.’s Mt.
for Summ Judg., T 1.) Plaintiffs do not contest that Carriers
attenpted to wai ve UM coverage under that policy, but argue that

under the terns of the hauling agreenent, Carriers did not have
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“the right to bind the other (plaintiff) by contract, oral or
witten, express or inplied, or otherwise . . .” (Pl.”’s Mem in
Resp. to Def. MS. Carriers Inc.’s Mot. for Summ Judg., p. 5-6.)
Plaintiffs argue, in the alternative, that Carriers is self
insured, “with a $1,000,000.00 liability limt.” (Pl.”s Resp. to
Def. MS. Carriers Inc.’s Mot. for Summ Judg., 11 2, 3.) Because
Plaintiff Maines did not execute a waiver for UM coverage as isS
requi red under Tennessee law, Plaintiffs argue, Carriers is the
insurer “for the $1,000,000.00 wuninsured notorist coverage
avai lable to” Plaintiffs. [|d. at 1Y 4,5.

Under Tennessee law, “[e]very autonobile liability insurance

policy delivered, issued for delivery or renewed in this state
shal | include uninsured notorist coverage . . .” Tenn. Code Ann.
8 56-7-1201(a). The State permts a nanmed insured, however, to
reject in witing such coverage conpletely or to select |ower
limts of such coverage. Tenn. Code Ann. 8§ 56-7-1201(a)(2).

In this case, Carriers was insured by a general conmerci al
liability insurance policy issued by The | nsurance Conpany of the
State of Pennsyl vani a. (Aff. of Lisa Ayotte, T 3.) Al t hough
Carriers was given the option of accepting UMcoverage, it rejected
such coverage in witing. (Aff. of Lisa Ayotte, 1Y 4, 5; Exh. A
Exh. B.) It is clear, therefore, that Carriers validly rejected UM
coverage under the insurance policy i ssued by The I nsurance Conpany

of the State of Pennsyl vani a.



Plaintiffs argue that even if the Court finds the rejection of
UM cover age under that policy to be valid, Plaintiff M nes was not
bound by that rejection. Specifically, Plaintiffs point to a
Contract Hauling Agreenent, and assert that in order to bind
Plaintiff Maines by contract, Carriers needed to have specifically
provi ded authority. (Pl.”’s Mem in Resp. to Def. MS. Carriers
Inc.”s Mot. for Summ Judg., p. 4-5.)

The Court need not address the ternms of the Hauling Agreenent
because Plaintiffs’ argunment is incorrect under Tennessee | aw.
“Any docunent signed by the naned insured or |egal representative
which initially rejects [uninsured notorist coverage] shall be
bi ndi ng upon every insured to whom such policy applies . . .7
Tenn. Code Ann. 8 56-7-1201(a)(2). |In construing this section of
t he Tennesse Code, the Suprenme Court of Tennessee determ ned that
the “rights of an additional or omni bus insured can rise no higher
than, but are clearly controlled by, the choices and sel ecti ons of

coverage made by the named insured . Burns v. Aetna Casualty

& Surety Co., 741 S.W2d 318, 323 (Tenn. 1987). Therefore, despite

Plaintiffs’ protestations to the contrary, Plaintiff Miines, as an
additional or omibus insured of the naned insurer, Carriers, was
bound by Carriers’ rejection of UM coverage under the insurance
policy issued by The Insurance Conpany of the State of
Pennsyl vani a.

Carriers argues next that it is not required to provide UM



coverage with respect to its self-insured retention. Under
Tennessee | aw, as was set forth above, every “autonobile liability
i nsurance policy” issued in the State nust provide UM coverage.
Tenn. Code. Ann. 8 56-7-1201(a). The insurance policy issued by
The Insurance Conpany of the State of Pennsylvania provided
coverage for liability claims in excess of one mllion dollars
($1, 000, 000), while Carriers had a self-insured retention of up to
one mllion dollars ($1,000,000) per occurrence. (MS. Carriers,
Inc.’s Reply to Pl.”s Resp. to Mot. for Summ Judg., Exh. A E.)
The i ssue is whether the self-insured retention held by Carriersis
an autonobile liability insurance policy, making it subject to the
provi sions of Section 56-7-1201 of the Tennessee Code.
Unfortunately, no Tennessee court has addressed the issue of
whet her a self-insured retention is subject to the UM coverage
requi renent set forth in Section 56-7-1201 of the Tennessee Code.
Carriers cites decisions from nunerous other jurisdictions with
simlar statutory |anguage as persuasive authority for its
contention that a self-insured retention is not governed by Section
56-7-1201. The majority of those decisions hold that self
insurance is not an “autonobile liability insurance policy.” See

e.g. OSullivan v. Salvation Arny, 147 Cal. Rptr. 729, 731-32 (Cal.

Ct. App. 1978); Hoffman v. Yellow Cab Co. of Louisville, 57 S.W3d

257, 261 (Ky. 2001); G ange Mutual Cas. Co. v. Refiners Transp. &

Term nal Corp., 487 N E. 2d 310, 313-14 (Ohio 1986). The Court is




per suaded by the reasoni ng set forth in those decisions. The Court
is al so persuaded by Carriers’ assertion that the |l egal definition
of self insurance does not fit within the definition of a “contract
of insurance” or “notor vehicle liability policy” as set forth in
the Tennessee Code. See Blacks’ Law Dictionary at 806 (6th ed.
1991); c.f. Tenn. Code Ann. 88 56-7-101(a), 55-12-202(7).
Moreover, “To read [a rejection requirenent] into the | aw under the
pretext of public policy would be to inpose a greater burden on a
self-insured than is inposed on the nanmed i nsured of an insurance
policy.” Hoffrman, 57 S.W2d at 261.

The Court therefore determnes that Carriers’ one mllion
dol lar ($1,000,000) self-insured retention is not subject to
Section 56-7-1201 of the Tennessee Code. As aresult, Carriers was
not obligated under Tennessee | awto provi de UMcoverage as part of
its self-insured retention. Wth respect to Tennessee, Carriers
di d not possess any UM coverage under any insurance policy. (Aff.
of Lisa Ayotte, | 6.)

Because there is no genuine issue of material fact that
Carriers does not possess any UMi nsurance coverage in the State of
Tennessee, the Court hereby GRANTS summary judgnent to Carriers

with respect to Plaintiffs’ claimof UM insurance coverage.



| V. Concl usion
For the foregoing reasons, the Court GRANTS Carriers’ Mdtion
for Summary Judgnent. Accordingly, the Court DI SM SSES Carriers

fromthis case.

So ORDERED this 13th day of March 2002.

___(signed)
BERNI CE BQOUI E DONALD
UNI TED STATES DI STRI CT JUDGE




